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BEFORE: DAVI D W DI NARDI
Adm ni strative Law Judge

DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensati on benefits under the
Longshor e and Har bor Wr kers' Conpensation Act, as anmended (33 U. S. C.
8901, et seq.), hereinreferredto as the "Act." The hearing was hel d
on August 10, 2000 i n New London, Connecticut, at which tinme all
parties were given the opportunity to present evidence and or al
argunments. Post-hearing briefs were not requested herein. The



following references will be used: TR for the official hearing
transcript, ALJ EXfor an exhibit offered by this Adm nistrative Law
Judge, CXfor a Claimnt's exhibit, and RX for an Enpl oyer's exhi bit.
Thi s deci sionis being rendered after having gi ven full consi deration
tothe entirerecord, which was cl osed on August 18, 2000, upon filing
of the official hearing transcript.

Stipul ati ons and | ssues

The parties stipulate, and | find:

1. The Act applies to this proceeding.

2. Charles A Tisdal e (“Decedent” herein) and t he Enpl oyer were
in an enpl oyee-enpl oyer relationship at the relevant tines.

3. InApril of 1999, Decedent sufferedaninjuryinthe course
and scope of his enpl oynent which condition has been di agnosed as
mesot hel i oma. He passed away on October 22, 1999.

4. Decedent gave the Enpl oyer notice of theinjuryinatinely
manner .

5. Claimant filed a tinmely claimfor conpensation and the
Enmpl oyer filed a tinmely notice of controversion.

6. The parties attended an i nformal conference on January 12,
2000.

7. The National Average Weekly Wage of $450.64 i s applicable
her ei n.

8. The Enployer voluntarily and without an award has paid
conpensation fromApril 13, 1999 t hrough Oct ober 22, 1999, for atotal
of $8,041. 55.

9. Decedent was enployed by the General Dynam cs
Corporation/El ectric Boat D vision (Enployer) in Goton, Connecti cut,
amaritime facility adjacent to the navi gabl e waters of the Thames
Ri ver where the Enployer builds, repairs and overhauls submari nes.

10. Decedent, who was born on May 13, 1942 (CX 5), married
Patricia Maureen Sullivan (“Caimant”) on July 4, 1963 and A ai mant was
living with Decedent at the time of his death. (CX 3)



11. The Death Certificate (CX 1) certifies “peritoneal
mesot hel i omn” as the i medi ate cause of death.

12. daimant is Decedent’ s survivingwi dowandis entitledto an
award of Death Benefits begi nning on October 23, 1999.

13. Funeral expenses exceeded $3,000.00. (CX 2)

On the basis of thetotality of this closedrecord, | make the
fol |l ow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm ni strative LawJudge, inarriving at adecisioninthis
matter, isentitledtodetermnethecredibility of the witnesses, to
wei gh t he evi dence and drawhi s own i nferences fromit, and he i s not
bound to accept the opinion or theory of any particul ar nedi cal
exam ner. Banks v. Chicago G-ain Tri mrers Associ ation, Inc., 390 U. S.
459 (1968), reh. denied, 391 U S. 929 (1969); Todd Shi pyards v.
Donovan, 300 F.2d 741 (5th G r. 1962); Scott v. Tug Mate, | ncor porat ed,
22 BRBS 164, 165, 167 (1989); Hite v. Dresser Gui berson Punpi ng, 22
BRBS 87, 91 (1989); Anderson v. Todd Shi pyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bet hl ehemSteel Corp., 17 BRBS 153 (1985); Seamnan v.
Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e
Shi pyards, Inc., 8 BRBS 698 (1978); Sargent v. Matson Term nal, Inc.,
8 BRBS 564 (1978).

The Act provides a presunption that a claimcomes withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as much to the nexus between an enpl oyee's nal ady and hi s
enpl oynent activities as it does to any ot her aspect of aclaim"™
Swi ntonv. J. Frank Kelly, Inc., 554 F. 2d 1075 (D.C. Cir. 1976), cert.
deni ed, 429 U.S. 820 (1976). Claimant's uncontradicted credible
testi nony al one may constitute sufficient proof of physical injury.
CGoldenv. Eller &Co., 8 BRBS 846 (1978), aff'd, 620 F. 2d 71 (5th Q.
1980) ; Hanpton v. Bethl ehemSteel Corp., 24 BRBS 141 (1990); Anderson
v. Todd Shi pyards, supra, at 21; Mranda v. Excavation Construction,
Inc., 13 BRBS 882 (1981).

However, this statutory presunpti on does not di spense withthe
requi renment that aclai mof injury nust be nade in the first instance,
nor is it asubstitute for the testinony necessary to establish a
"prima facie" case. The Suprene Court has held that “[a] prima facie
“clai mfor conpensation,’” towhichthe statutory presunptionrefers,
nmust at | east allege aninjury that arose i nthe course of enpl oyment
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as wel I as out of enploynment." United States | ndus./Fed. Sheet Metal,
Inc., v. Director, Ofice of Workers' Conpensation Prograns, U S. Dep’t
of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633 ( CRT)
(1982), rev'gRiley v. U. S. Indus./Fed. Sheet Metal, I nc., 627 F. 2d 455
(D.C. Cir. 1980). Mor eover, "the nere existence of a physical
i mpai rment is plainlyinsufficient toshift the burden of proof tothe
enpl oyer." U.S. Industries/Federal Sheet Metal, Inc., et al., v.
Director, Ofice of Wirkers' Conpensation Prograns, U. S. Departnent of
Labor, 455 U.S. 608, 102 S.Ct. 1318 (1982), revig Riley v. US.
| ndustri es/ Federal Sheet Metal, Inc., 627 F. 2d 455 (D.C. G r. 1980).
The presunpti on, though, is applicabl e once cl ai mant est abl i shes t hat
he has sustained an injury, i.e., harmto his body. Preziosi v.
Control |l ed I ndustries, 22 BRBS 468, 470 (1989); Brown v. Pacific Dry
Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui | di ng and Constructi on Conpany, 17 BRBS 56, 59 (1985); Kelaita
v. Triple A. Machi ne Shop, 13 BRBS 326 (1981).

To establish aprinafacieclai mfor conpensati on, a cl ai mant need
not affirmatively establish a connection between work and harm
Rat her, a cl ai mant has t he burden of establishing only that (1) the
cl ai mant sust ai ned physi cal harmor pain and (2) an acci dent occurred
i n the course of enpl oynent, or conditions existed at work, which coul d
have caused t he harmor pain. Kelaita, supra; Kier v. Bethl ehem$St eel
Corp., 16 BRBS 128 (1984). (Once thisprim faci e case i s established,
a presunptionis created under Section 20(a) that the enpl oyee's injury
or deat h arose out of enpl oynent. To rebut the presunption, the party
opposi ng entitl ement nust present substanti al evi dence provingthe
absence of or severing the connection between such har mand enpl oynent
or working conditions. Kier, supra; Parsons Corp. of Californiawv.
Director, ONCP, 619 F.2d 38 (9th Cir. 1980); Butler v. D strict Parking
Managenment Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v. Bath Iron
Wor ks Corp., 22 BRBS 301, 305 (1989). Once cl ai mant establishes a
physi cal harm and wor ki ng conditions which could have caused or
aggravated the harmor pain the burden shifts to the enpl oyer to
establish that claimant's condition was not caused or aggravated by his
enpl oynment. Brown v. Pacific Dry Dock, 22 BRBS 284 (1989); Rajotte v.
General Dynam cs Corp., 18 BRBS 85 (1986). If the presunptionis
rebutted, it no |l onger controls and the record as a whol e nust be
eval uated to determ ne t he i ssue of causati on. Del Vecchiov. Bowers,
296 U. S. 280 (1935); Vol pe v. Northeast Marine Termnals, 671 F. 2d 697
(2d Cir. 1981). In such cases, | nust weigh all of the evidence
rel evant to the causati onissue, resolvingall doubtsinclaimnt's
favor. Sprague v. Director, OANCP, 688 F.2d 862 (1st Cir. 1982);
MacDonal d v. Trailer Marine Transport Corp., 18 BRBS 259 (1986).



I n the case sub judice, Claimant all eges that the harmto her
husband’ s bodily frame, i.e., his peritoneal nesotheliom, resulted
fromhis exposure to and i nhal ati on of asbestos at the Enpl oyer's
shi pyard. The Enpl oyer has introduced no evidence severing the
connecti on between such harmand C aimant' s maritime enpl oynent. In
thi s regard, see Ronei ke v. Kai ser Shi pyards, 22 BRBS 57 (1989). Thus,
Cl ai mant has established aprim facie clai mthat such harmi s a work-
related injury, as shall now be discussed.

I njury

The term"injury" means accidental injury or death arising out of
and in the course of enploynment, and such occupational di sease or
infection as ari ses naturally out of such enpl oynent or as natural ly or
unavoi dably results from such accidental injury. See 33 U S.C.
8902(2); U.S. Industries/Federal Sheet Metal, Inc., et al., v.
Director, O fice of Wrkers Conpensation Prograns, U S. Departnent of
Labor, 455 U. S. 608, 102 S.Ct. 1312 (1982), rev'g Riley v. U S.
| ndustri es/ Federal Sheet Metal, Inc., 627 F. 2d 455 (D.C. Cir. 1980).
A wor k-rel at ed aggravation of a pre-existingconditionisaninjury
pursuant to Section 2(2) of the Act. Gardner v. Bath Iron Wrks
Cor poration, 11 BRBS 556 (1979), aff'd sub nom Gardner v. Drector,
ONCP, 640 F.2d 1385 (1st Gr. 1981); Preziosi v. Controlled I ndustries,
22 BRBS 468 (1989); Janusziew cz v. Sun Shi pbuil ding and Dry Dock
Conpany, 22 BRBS 376 (1989) ( Deci sion and O der on Renand); Johnson v.
| ngal | s Shi pbui |l di ng, 22 BRBS 160 (1989); Madrid v. Coast Marine
Construction, 22 BRBS 148 (1989). Moreover, the enpl oynent-rel ated
i njury need not be the sol e cause, or primary factor, inadisability
for conpensati on purposes. Rather, if an enploynment-relatedinjury
contributes to, conbi nes with or aggravates a pre-existing di sease or
underlying condition, theentireresultant disability is conpensabl e.
St rachan Shi ppi ng v. Nash, 782 F.2d 513 (5th G r. 1986); | ndependent
St evedore Co. v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kool ey v.
Marine | ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondal e
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs Corp.,
18 BRBS 85 (1986). Al so, when cl ai mant sustains aninjury at work
which is followed by the occurrence of a subsequent injury or
aggravati on out si de work, enployer isliablefor theentiredisability
i f that subsequent injuryis the natural and unavoi dabl e consequence or
result of theinitial work injury. Bludworth Shipyard, Inc. v. Lira,
700 F. 2d 1046 (5th Cir. 1983); Mjangos, supra; Hcks v. Pacific Marine
& Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravati on of a pre-existing non-work-related condition or the
conmbi nati on of work- and non-work-related conditions. Lopez v.



Sout hern St evedores, 23 BRBS 295 (1990); Care v. WWATA, 21 BRBS 248
(1988).

| n occupati onal di sease cases, thereis no"injury” until the
accumnul ated ef fects of the harnful substance mani fest thensel ves and
cl ai mant becones aware, or inthe exercise of reasonabl e diligence or
by reason of nedical advice should becone have been aware, of the
rel ati onshi p between t he enpl oynment, the di sease and t he death or
disability. Travelers Insurance Co. v. Cardillo, 225 F. 2d 137 (2d Cir.
1955), cert. denied, 350 U. S. 913 (1955). Thorud v. Brady-Ham | ton
St evedor e Conpany, et al., 18 BRBS 232 (1987); Geisler v. Col unbi a
Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act require that the
injury be traceable to a definite tine. The fact that claimnt's
injury occurred gradually over a period of time as a result of
conti nui ng exposure to condi ti ons of enpl oynent i s no bar to a finding
of aninjury withinthe neaning of the Act. Bath Iron Wrks Corp. v.
VWhite, 584 F.2d 569 (1st Cir. 1978).

Thi s cl osed record concl usi vely establishes, and | so find and
concl ude, that Decedent had daily exposure to asbestos and ot her
pul monary irritants as a maritime enpl oyee at t he Enpl oyer’ s shi pyard
from1963 to July 31, 1990 as a pi pe | agger, that such exposures
resultedin apul nmonary i njury di agnosed as peritoneal nesotheliomain
April of 1999, that the Enpl oyer had ti nely notice of suchinjury, paid
appropri ate conpensati on for his one hundred (100% percent per manent
partial inpairnment fromApril 13, 1999 t hr ough Cct ober 22, 1999, based
upon t he pertinent National Average Weekly Wage as of the date of
injury, and that Claimant tinely filed for Death Benefits after her
husband passed away on October 22 1999.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U.S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nedical condition al one. Nar del | a v.
Canmpbel | Machi ne, I nc., 525 F.2d 46 (9th Cir. 1975).
Consi deration nust be given to claimant's age, educati on,
i ndustrial history and the availability of work he can perform
after the injury. Anmerican Mitual I|nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury my lead to a finding of total disability if it



prevents the enpl oyee fromengaging in the only type of gainful
enpl oyment for which he is qualified. (1d. at 1266)

The Board has held that an irreversible medical condition
is permanent per se. Drake v. General Dynam cs Corp., 11 BRBS
288 (1979). Peritoneal nesothelioma is, in ny judgnent, such a
condi tion.

Aver age Weekly Wage

For the purposes of Section 10 and the determ nation of the
enpl oyee's average weekly wage with respect to a claim for
conpensation for death or disability due to an occupati onal
disability, the time of injury is the date on which the enpl oyee
or claimnt beconmes aware, or on the exercise of reasonable
di |l i gence or by reason of nedical advice should have been aware,
of the relationship between the enploynent, the di sease, and the
death or disability. Todd Shipyards Corp. v. Black, 717 F.2d
1280 (9th Cir. 1983); Hoey v. General Dynam cs Corporation, 17
BRBS 229 (1985); Pitts v. Bethlehem Steel Corp., 17 BRBS 17
(1985); Yal owchuck v. General Dynam cs Corp., 17 BRBS 13 (1985).

The 1984 Anendnments to the Longshore Act apply in a new set
of rules in occupational disease cases where the time of injury
(i.e., beconmes manifest) occurs after claimant has retired. See
Woods v. Bethlehem Steel Corp., 17 BRBS 243 (1985); 33 U.S.C.
88902(10), 908(C)(23), 910(d)(2). In such cases, disability is
defi ned under Section 2(10) not in ternms of |oss of earning
capacity, but rather in terns of the degree of physical
i npai rment as determ ned under the guidelines pronul gated by the
Ameri can Medi cal Association. An enployee cannot receive total
di sability benefits under these provisions, but can only receive
a permanent partial disability award based upon the degree of
physi cal inpairnment. See 33 U S.C. 8908(c)(23); 20 C. F.R.
8702.601(b). The Board has held that, in appropriate
ci rcunmst ances, Section 8(c)(23) allows for a permanent parti al
i npai rment award based on a one hundred (100) percent physical
i mpai rment. Donnell v. Bath Iron Wirks Corporation, 22 BRBS 136
(1989). Further, where the injury occurs nore than one year
after retirement, the average weekly wage is based on the
Nati onal Average Weekly Wage as of the date of awareness rather
t han any actual wages received by the enpl oyee. See 33 U. S. C
8§910(c)(2)(B); Taddeo v. Bethlehem Steel Corp., 22 BRBS 52
(1989); Smth v. Ingalls Shipbuilding, 22 BRBS 46 (1989). Thus,
it is apparent that Congress, by the 1984 Amendnents, intended
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to expand the category of claimnts entitled to receive
conpensation to include voluntary retirees.

However, in the case at bar, Decedent may be an involuntary
retiree if he left the workforce because of work-related
pul monary probl ems. Thus, an enployee who involuntarily
wi thdraws fromthe workforce due to an occupational disability
may be entitled to total disability benefits although the
awar eness of the rel ationship between disability and enpl oyment
did not beconme manifest until after the involuntary retirenment.
In such cases, the average weekly wage is conputed under 33
US C 8910(C) to reflect earnings prior to the onset of
disability rather than earnings at the later time of awareness.
MacDonal d v. Bethlehem Steel Corp., 18 BRBS 181, 183 and 184
(1986). Conpare LaFaille v. General Dynam cs Corp., 18 BRBS 882
(1986), rev'd in relevant part sub nom LaFaille v. Benefits
Revi ew Board, 884 F.2d 54, 22 BRBS 108 (CRT) (2d Cir. 1989).

Thus, where disability conmences on the date of involuntary
w thdrawal from the workforce, claimant's average weekly wage
shoul d refl ect wages prior to the date of such w thdrawal under
Section 10(c), rather than the National Average Wekly Wage
under Section 10(d)(2)(B).

However, if the enployee retires due to a non-occupati onal
disability prior to manifestation, then he is a voluntary
retiree and is subject to the post-retirenent provisions. I n
Wbods v. Bet hl ehem Steel Corp., 17 BRBS 243 (1985), the Benefits
Revi ew Board applied the post-retirenent provisions because the
enpl oyee retired due to di sabling non-work-rel ated heart di sease
prior to the manifestation of work-rel ated asbestosis.

Decedent is avoluntary retiree under the Act as his | ast day of
wor k was on July 31, 1990, as hi s peritoneal nesot hel i oma was di agnosed
on or about April 13, 1999 and as he passed away on October 22,

Thus, Cl ai mant’ s Deat h Benefits shall be based upon t he Nati onal
Aver age Weekly Wage as of October 1, 1999, or $450. 64.

Deat h Benefits and Funeral Expenses Under Section 9

Pursuant to the 1984 Anendnents to the Act, Section 9 provi des
Deat h Benefits to certain survivors and dependents if a work-rel at ed
i njury causes an enpl oyee' s death. This provisionapplies wth respect
to any deat h occurring after the enact nent date of the Amendnents,

1999.



Sept enber 28, 1984. 98 Stat. 1655. The provi sionthat Death Benefits
are payabl e only for deaths due to enpl oynent injuriesis the sane as
ineffect prior tothe 1972 Anendnents. The carrier at risk at the
time of decedent'sinjury, not at the time of death, is responsible for
payrment of Death Benefits. Spence v. Term nal Shi pping Co., 7 BRBS 128
(1977), aff'd sub nom Pennsyl vani a Nati onal Miutual Casualty | nsurance
Co. v. Spence, 591 F. 2d 985, 9 BRBS 714 (4th Gr. 1979), cert. deni ed,
444 U. S. 963 (1975); Marshal |l v. Looney's Sheet Metal Shop, 10 BRBS 728
(1978), aff'd sub nom Travel ers I nsurance Co. v. Marshall, 634 F. 2d
843, 12 BRBS 922 (5th Cir. 1981).

A separate Section 9 claimnust be filed in order to receive
benefits under Section9. Al neidav. CGeneral Dynam cs Corp., 12 BRBS
901 (1980). This Section 9 clai mmust conply with Section 13. See
W son v. Vecco Concrete Construction Co., 16 BRBS 22 (1983); Stark v.
Bet hl ehemSteel Corp., 6 BRBS 600 (1977). Section 9(a) provides for
reasonabl e f uneral expenses not exceedi ng $3,000. 33 U.S.C A 8909(a)
(West 1986). Prior tothe 1984 Anendnents, this anount was $1, 000.
Thi s subsection contenpl ates t hat paynent is to be nade to t he person
or busi ness providi ng funeral services or as rei nbursenent for paynent
for such services, and paynent is limted to the actual expenses
incurredupto $3,000. Caimant isentitledto appropriateinterest on
funeral benefits untinely paid. Adans v. Newport News Shi pbuil di ng and
Dry Dock Conpany, 22 BRBS 78, 84 (1989).

Section 9(b) which provides the formula for conputing Death
Benefits for surviving spouses and chi |l dren of Decedents nust be read
inconjunctionwth Section 9(e) which provides m ni numbenefits. Dunn
v. Equitabl e Equi pnrent Co., 8 BRBS 18 (1978); Lonbardo v. Moore-
McCor mack Lines, Inc., 6 BRBS 361 (1977); Gray v. Ferrary Marine
Repairs, 5 BRBS 532 (1977).

Section 9(e), as anended i n 1984, provi des a maxi mumand m ni mum
deat h benefit level. Prior to the 1972 Anendnents, Section 9(e)
provi ded t hat i n conputi ng Death Benefits, the average weekly wage of
Decedent coul d not be greater than $105 nor | ess than $27, but t ot al
weekl y conpensati on coul d not exceed Decedent's weekly wages. Under
t he 1972 Amendnent s, Section 9(e) providedthat in conputing Death
Benefits, Decedent's average weekl y wage shall not be | ess than t he
Nati onal Aver age Weekl y WAge under Section 6(b), but that the weekly
deat h benefits shall not exceed decedent's actual average weekl y wage.
See Dennis v. Detroit Harbor Term nals, 18 BRBS 250 (1986), aff'd sub
nom Director, OACP v.
Detroit Harbor Term nals, Inc., 850 F.2d 283 21 BRBS 85 (CRT) (6th
Cir. 1988); Dunn, supra; Lonbardo, supra; Gray, supra.
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I n Director, OACPv. Rasnussen, 440 U. S. 29, 9 BRBS 954 (1979),
aff'g 567 F.2d 1385, 7 BRBS 403 (9th Cir. 1978), aff'g sub nom
Rasmussen v. GEOControl, Inc., 1 BRBS 378 (1975), t he Suprene Court
hel d t hat t he maxi numbenefit | evel of Section 6(b)(1) didnot apply to
Death Benefits, as the deletion of a maxi num level in the 1972
Amendnent was not inadvertent. The Court affirnmed an award of $532 per
week, two-thirds of the enployee's $798 average weekly wage.

However, the 1984 anmendnents have reinstated that maxi num
[imtation and Section 9(e) currently provi des t hat average weekl y wage
shal | not be | ess than the Nati onal Average Weekly Wage, but benefits
may not exceed t he | esser of the average weekl y wage of Decedent or t he
benefits under Section 6(b)(1).

In view of these well-settled principles of law, | find and
concl ude that d ai mant, as the survivi ng Wdow of Decedent, isentitled
to an award of Deat h Benefits, comrenci ng on Oct ober 23, 1999, the date
af t er her husband' s deat h, based upon t he Nati onal Average ekl y Wage
of $450. 64 as of that date, pursuant to Section 9, as | find and
conclude that Decedent's death resulted from peritoneal
mesot helioma. (CX1) Thus, | find and concl ude t hat Decedent's death
resulted fromand was rel ated to hi s work-rel ated injury for which he
had recei ved appropri ate benefits fromApril 13, 1999 t hr ough Cct ober
22, 1999. (TR 7-9)

| nt er est

Al t hough not specifically authorized inthe Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumi s assessed on al | past due conpensation paynents. Avallonev.
Todd Shi pyards Corp., 10 BRBS 724 (1978). The Benefits Revi ewBoard
and t he Federal Courts have previ ously uphel dinterest awards on past
due benefits to ensure that the enpl oyee recei ves the full anmount of
conpensati on due. WAt ki ns v. Newport News Shi pbuil di ng & Dry Dock Co. ,
8 BRBS 556 (1978), aff'din pertinent part and rev' d on ot her grounds
sub nom Newport News v. Director, ONCP, 594 F. 2d 986 (4th Cir. 1979);
Santos v. General Dynamcs Corp., 22 BRBS 226 (1989); Adanms v. Newport
News Shi pbui | di ng, 22 BRBS 78 (1989); Smth v. Ingalls Shipbuilding, 22
BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska Shi pbui | di ng, 22 BRBS 10
(1988); Perry v. Carolina Shipping, 20 BRBS 90 (1987); Hoey v. General
Dynam cs Corp., 17 BRBS 229 (1985). The Board concl uded that
inflationary trends i n our econony have rendered a fi xed si x percent
rate no | onger appropriate to further the purpose of nmaki ng cl ai mant
whol e, and held that ". . . the fixed six percent rate should be
replaced by the rate enpl oyed by the United States District Courts
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under 28 U. S. C. 81961 (1982). Thisrateis periodically changedto
reflect theyieldonUnited States Treasury Bills . . . ." Gant v.
Portl and St evedori ng Conpany, 16 BRBS 267, 270 (1984), nodified on
reconsi deration, 17 BRBS 20 (1985). Section 2(m of Pub. L. 97-258
provi ded t hat t he above provi si on woul d becone effective Cctober 1,
1982. This Order incorporates by reference this statute and provi des
for its specific admnistrative applicationbythe District Drector.
The appropriaterate shall be determ ned as of thefiling date of this
Deci sion and Order with the District Director.

The Benefits Revi ewBoard has hel d that the enpl oyer nust pay
appropriateinterest onuntinely paid funeral benefits as funeral
expenses are "conpensation” under the Act. Adanms v. Newport News
Shi pbui I ding, 22 BRBS 78, 84 (1989).

Section 14(e)

Cl ai mant is not entitledto an award of additi onal conpensati on,
pursuant to the provisions of Section 14(e), as the Enpl oyer tinely
controverted Claimant’ s entitlement to Death Benefits. Ranps v.
Uni versal Dredgi ng Corporation, 15 BRBS 140, 145 (1982); Garner v. A in
Corp., 11 BRBS 502, 506 (1979).

Attorney's Fee

C ai mant' s attorney, having successfully prosecutedthis matter,
isentitledto afee assessed agai nst the Enpl oyer as a sel f-insurer.
Claimant's attorney filed a fee application on August 10, 2000 (JX 1),
concerni ng services rendered and costs incurred in representing
d ai mant bet ween January 27, 2000 and April 25, 2000. Attorney Melissa
M O son seeks a fee of $1,182.25.

The Enpl oyer has accepted the requested attorney's fee as
reasonabl e i n vi ewof the benefits obtained, the services item zed and
the hourly rate charged. (JX 1)

| n accordance with established practice, | will consider only
t hose servi ces rendered and costs i ncurred after January 12, 2000, the
date of the informal conference.

I nlight of the nature and extent of the excellent | egal services
rendered to Cl ai mnant by her attorney, the anmpbunt of conpensation
obt ai ned for d ai mant and t he Enpl oyer' s corments on t he request ed f ee,
| findalegal fee of $1,182.25 i s reasonabl e and i n accordance with

11



thecriteriaprovidedinthe Act and regul ations, 20 C.F. R 8§702. 132,
and is hereby approved.

ORDER

Based upon t he f or egoi ng Fi ndi ngs of Fact, Concl usi ons of Law and
uponthe entirerecord, | issuethe follow ng conpensation order. The
specific dollar computations of the conmpensation award shall be
adm ni stratively performed by the District Director

It is therefore ORDERED t hat:

1. The Enpl oyer as a sel f-insurer shall pay Decedent's w dow,
Patricia Tisdale, ("Caimant"), Death Benefits fromQct ober 23, 1999,
based upon t he Nati onal Average Wekl y Wage of $450. 64, i n accordance
with Section 9 of the Act, and such benefits shall continue for as | ong
as she is eligible therefor.

2. The Enpl oyer shall reinburse or pay Cl ai mant reasonabl e
funeral expenses of $3,000.00, pursuant to Section 9(a) of the

3. Interest shall be paid by the Enpl oyer on all accrued benefits
at the T-bill rate applicabl e under 28 U. S. C. 81961 (1982), conputed
fromthe date each paynent was originally due until paid. The
appropriaterate shall be determ ned as of the filing date of this
Deci sion and Oder withthe District Director. Interest shall al so be
paid on the funeral benefits untinely paid by the Enployer.

4. The Enpl oyer shall receive credit for all amunts of
conpensation previously paid to the Clainmant as a result of her
husband’ s deat h.

5. The Enpl oyer shall pay to Cl aimant' s attorney, Melissa M
O son, the sumof $1,182.25 as a reasonable fee for representing
Cl ai mant herein between January 27, 2000 and April 25, 2000.

DAVID W DI NARDI
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Adm ni strative Law Judge
Dat ed:

Bost on, Massachusetts
DWD: | as
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